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a price greater than was its value at testator's death. It was here 
held that this increased value of the stock was income, and belonged 
to the life beneficiaries. 

The chancellor, whose decision is here reversed by the supreme 
court, approved the Pennsylvania doctrine, but held that this case 
went beyond it, in as much as the corporation had declared no divi- 
dend, for it has been universally acknowledged that a corporation 
may declare a dividend or not, as it in good faith elects. His reason- 
ing that earnings may not be distributed, so long as the corporation 
still holds them, and that the increased value of the stock conse- 
quently was not dividends, seems cogent, if not entirely convincing. 
The supreme court criticises the Massachusetts doctrine, and adopts 
the Pennsylvania rule, but enlarges its application, holding that 
"whenever earnings are distributed, the life men are entitled to them, 
and whenever the trustees sell stocks, enhanced in value by these 
undistributed dividends, the enhancement, above the value at the 
testator's death, is, in law and equity, the property of the life 
beneficiaries." 

There seems to be not a single decision involving the exact point 
here at issue. The case is decided on grounds of fairness and 
justice, and is so far consonant with the Pennsylvania doctrine. 
The court does not avow any intention of going beyond the 
Pennsylvania rule, but seems to think that it has simply applied 
that rule to a new set of facts, and that its decision is fully in accord 
with the principles on which that rule is based. The hardship that 
might be occasioned in the application of the Massachusetts rule is 
fully recognized; the court says: "We decline to indorse the 
doctrine that the question of corpus to the remainder-men, or income 
to the life-men, depends on the schemes of corporations or the will 
of their boards of directors. They may withhold dividends from 
stockholders and from life beneficiaries under wills to swell surplus, 
but they cannot adjudicate their eventual right to the dividend passed 
to surplus. The courts only can do this." 



OBSTRUCTION TO SURFACE WATERS. 

An irreconcilable difference of opinion has exhibited itself in 
the decisions of the courts in the United States in regard to the 
rights and duties of adjoining proprietors of land. Two radically 
different rules may be said to prevail — the civil law rule and the 
common law rule — as to surface waters. The subject does not seem 
to have received the attention of the courts until a comparatively 
recent date. Bowlsby v. Speer, 31 N. J. L. 351. In England in 
1855 in Razvstrom v. Taylor, 11 Exch. 369, the question of rights 
in surface waters appears to have been discussed for the first time. 
This difference of opinion may be traced to the great importance 
attached by the courts on one side to the maxim, "sic ntere tuo ut 
alienum non laedas," whilst those adopting a contrary view seem 
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disposed to give unlimited effect to the maxim, "cujus est solum ejus 
est usque ad coelum," and therefore leave every proprietor to take 
care of himself except where living streams are concerned. Under 
the common law rule the proprietor may occupy and improve his land 
in such manner and for such purposes as he may see fit and any 
damage he may cause adjoining proprietors is unactionable. Gan- 
non v. Hargaclon, 10 Allen 106. This rule prevails in the larger 
number of states. On the contrary, by the rule of the civil law, 
the proprietor may not obstruct by any means the natural flow of 
the surface water to the injury of his neighbor. Kauifman v. 
Griemer, 26 Penn. St. 411. Both of these rules work injustice in 
many cases, and are, on the whole, unsatisfactory. The recent case 
of City of Franklin v. Durgee (N. H.) 51 Atl. 911, is commended 
as stating by far the most satisfactory basis. It is the reasonable- 
ness of the use to which the adjoining proprietor puts his land that 
determines, and not the right to unfettered control that a party 
has of his own land, nor the mere consideration of injury to the 
adjacent owner. Thus the reasonableness of the use is a question 
of fact which may be adapted to the circumstances of each case free 
from the inflexibility of the old common law rule. A very few 
decisions have adopted this doctrine, but the trend of all the latest 
cases seems to be in this direction. Little Rock R. R. Co. v. Chap- 
man, 39 Ark. 473, 17 Am. & Eng. R. Cas. 51 ; Waldrop v. Green- 
wood, 28 S. C. 163, 34 Am. Eng. R. Cas. 204. 



